#39.70 2/19/75
Memorandum T5-19

Subject: Study 39.70 - Prejudgment Attachment {Amendments)

Attached to this memorandum is a draft recommendation containing amend-
ments to the Attachment [aw which the Commission has previcusly decided upomn.
Some new matter is included in the attached draft recommendation. See es-
pecially the amendments concerning crops and timber in Sectlons 488.010(b)
and 488.360(c). This recommendstion needs to be approved for printing at
the March meeting so that it may be introduced in the Iegislature in time to
have a chance for passage before the Attachment Iaw goes into effect.

A supplementary memorgndum on attachment amendments will be sent to you
as soon as ve receive a reply to our reguest to the Los Angeles County Court
Commissioners for their comments on Section 483.010 {cases in which attache
ment may be Issued) and on the alternative amendments considered at the last
meeting. (See Memorandum 75-17.) The supplementary memoreéndum will also
present two alternative drafts of & procedure for making the defendant liable
for the wrongful attachment of property of third personis where the plaintiff
reasonably relies on the defendant's statements at the noticed hearing speci-
fying property in his possession which is the property of third persons. The
alternatives of Section 483.010 and the wrongful attachment amendments
selected by the Commission will be included in the attached recommendatione-
assuming it is approved for printing.

Respectfully submitted,

Stan G. Ulrich
Legal Counsel



#39.70 2/19/75
STAFF DRAFT
RECCOMMENDATION
relating to

AMENDMENTS TO THE ATTACHMENT IAW

The Attachment Law (Code Civ. Proc. §§ 481.010-492.090) was enscted
in 197&1 on recommendation of the Iaw Revision Commission. See Recommens

dation Relating to Prejudgment Attachment, 11 Cal. L. Revision Comm'n

Reports 701 (1973}.2 The new law will go into effect on January 1, 1976.3
The Commission has reviewed the Attachment law ap enacted and comments
which have been received concerning it; this recommendation proposes a

number of revisions in thet statute.

Cases in Which an Attachment May Be Issued

[Text depends on decision--see First Supplement to Memorandum 75-19. ]

Defendant's Liability for Plaintiff's Good Faith Levy on Property of Third
Person

[Text depends on decision--see First Supplement to Memorandum 75-19.1

Insufficient Undertaking and Wrongful Attachment

Under the Attachment law as enacted, it is unclear whether it is a
wrongful attachment under Section 490.010 where the plaintiff fails to in-
crease an undertaking when ordered to do so pursuant to Section 489,220
{undertaking to obtain a writ of attachment or protective order) or Section

489.410 (underteking on appeal). The Commission recommends that it be made

1. Cal. Stats. 1974, Ch. 1516 (Assembly Bill No. 2948),

2. BSee also Report of Senate Committee on Judiciary on Assembly Bill 2948,
Senate Journal 13010 {(August 21, 1974).

3. cel. Stats. 1974, Ch. 1516, § Lo,
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clear that the plaintiff's failure to increase the amount of the undertaking
ié not itself a wrongfui attachment. The defendant is adequately protected
in the event of a wrongful attachment under Section 490.010 because the
original undertaking remains in eff‘e:::t,iL thereby providing a fund for
recovery of damages for a wrongful attachment, and because the rights ob-

tained by filing the now insufficient undertaking immediately cease,j there-

by minimizing any injury to the defendant's interests.

Court Commissioners

In its 1973 recommendation, the Commission recommended engctment of g
provision stating that the judicial duties to be performed under the Attach-
ment Iaw are "subordinate judicial duties" within the meaning of Section 22
of Article VI of the California Constitution and may be performed by appointed
officers such as court commissioners.6 This provision was deleted from the
Commission's recommended legislation because it proved to be extremely con-
troversial and jeopardized the passage of the legislation. Nevertheless,
such duties are appropriste duties to be performed by court commissioners
and are now performed by them in some counties. Since delegation of such
dutles to commissioners under the Attachment Iaw is necessary for efficlency
and economy, the Commission again recommends that such delegation be expressly

authorized by statute.

4. See Section 489.090{d). 4As provided in subdivision (a} of Section
489.220, the amount of the undertaking is 42,500 in municipal court
and $7,500 in superior court.

5. Bee Bections 489.090(c) ana 489.410(a ).

6. Recommendation Relating to Prejudgment Attachment, 11 Cal. I. Revision
Comm'n Reports 70L, 739, 760 (19737.
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Description of Property Subject to Temporary Protective Order

Chapter 6 (commencing with Section 486.010) of the Attachment Law as
enacted did not provide the manner of description of property whose trans-
fer is restrained by a temporery protective order. A defendant against
whom a temporary protective order is issued is subject to being held in econ-
tempt if he should violate the order. Consequently, Section 486.050 should
be amended to require the temporary protective order to “describe the property
in a manner reasonably adequate to permit the defendant to identify the
property subject to the temporary protective order."” Under this standard,
the description should be fairly specific in a temporary protective order
restraining the transfer of property of an individual defendant or of & por-
tion of the property of a corporation or rartnership. For example, a des-
cription reading "all equipment as defined in Code of Civil Procedure Sectlon
481.100" would satisfy the recommended standard. Where only a portion of
& type of property such as "equipment" is sought to be restrained, a more
specific description will be required. Where all corporate or partnership
property subject.to attachment is sought to be restrained, a reference to
all such property subject to attachment pursuant to Section 487.010 would

satisfy the recommended standard.

Minor Amendments

The Commission also recommends the following minor amendments:?
(1) The words "or arrest" should be deleted at the end of Section

482.080 which provides for an order directing transfer of property.

T. Additional technical amendments are set out in the bill infra.



(2} Section 488.010(b) which provides that, where real property is
sought to be attached, the writ of attachment shaell identify a person,
other than the defendant, in whose name resl property stands upon the
records of the county, should bte amended to require the writ to identify
such person where the property sought to be attached is crops groving or
timber standing on real property.

(3} Section 488.310(d) which provides for service of a copy of the
writ and notice of ettachment on "an occupant” of attached real property
should be amended to reguire personal service only where there is one
occupant and permit service by posting where there 15 more than one occupant,

(4} Section 488.360(c) which provides in part for levy on growing crops
and standing timber should be amended to provide for notice to any person,
other than the defendant, in whose name the real property where the crops
are growing or the timber is standing stands on the records of the county.

(5) Section 489.310(a) should be amended to make clear that, where a
writ of attachment is issued to a county other than the county where the
action is pending, the defendant may apply to either the court where the
action is pending or the court in the other county for an order allowing
him to substitute an undertaking for property which has been or is subject
to being attached and that an order issued in the other county may allow
the release only of the property in that county vwhereas an order of the
court where the action is pending rmay release property throughout the state.

(6) Section 490.010(d)} should be amended to provide that it is not a
wrongful attachment of the property of a person other than the defendant
where the plaintiff reasonsably relies on recorded or reglstered ownership

which is permitted by law to be recorded or registered.

.



{7) Section %91.01¢ should be amended to provide an application pro-
cedure for an order for the examination of & person indebted to or having

property of the defendant.

Revision of ¢fficial Comments

The Comments to Sections 489.110 and 490.010 were not revised to re-
flect amendments made by the Senate Judiciary Committee. These Comments,
revised to reflect the Senate Judiciary Committee amendments, are set out

as an exhibit to this recommendation.

The Commission's recommendstion would be effectuated by enactment of

the following measure:

An act to amend Sections 482.080, [483.010]1, [L48L. ], 486.050,
486.060, [4B7.0101, 487.020, 488.010, 488.080, L4BR.310, LES8.360, 48B.L30,
489.230, 489.310, 490.010, [490.05C), and 491.010 of, and to add Sections
482.060, 489.130, and [490.025] to, the Code of Civil Procedure, relating

to attachment.

The people of the State of California do enact as follows:
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SEC. 2. Section 4B2.080 of the Code of Civil Procedure 1s amended
to read:

§ 482.080. Issuance of order directing transfer

482.080. If a writ of attachment is issued, the court may
also issue an order directing the defendant to transfer
possession of the property sought to be attached to the
levying officer. Such order shall contain a notice to the
defendant that failure to turn over possession of such
property to the levying officer may subject the defendant
to being held in contemnpt of court o« arrest.

Comment. The amendment to Seetion 482.080 deletes the words "or
arrest" from the ead of the last sentence. Thig aiendrent makes clear

that the defendaat is not subject to arrest independent of contempt

proceedings. A person smay vrill be arrested in the course of contempt

proceedings. See Code Civ. Proc. §% [212, 1214,

SEC. 3. Section 86,050 of the Code of Civil Procedure is amended
to read:

486,050, f(a) Exveps 8s othervise previded ir subdiviedon (b} snd i=
Beetdons WBG~04G and 486.060y the The temporary protective order may pro-

hibit any transter by the detendant of any of kis the defendani's property

in this state subject to the levy of a writ of attechment. The temporary




protective crder shell describe the property in s manner reasonably

adequate to permit the defendent to identify the property subject o

the temporary proteciive order.

{b) I Notwithslanding subiivision {s), if the property 1s farm

products held fur sale op 1o lavenuory, ihe Lempornry protective order

mey not propibit the defendant from teansferring the property in the

ordinary course of busipesu, btut the Lemporery protective order may

Impoee appropriste resiriclions ¢ the disposition of the proceeds

from such bLranefer,

Comment. The amendment of subdivision {a) of Section 486.0350 pro-
vides for the manner of descriptlion of property which is sublect to the
temporary protective order. The description should be fairly specific
in a temporary protectlve order restralning the transfer of property of
an individual defendant or where only & portion of the property of a
corporation or a partnership is subject to & temporary protective order.
For example, "all eguipment Ba defined in Code of Civil Procedure Section
481.100" would satisfy the standard of subdivision (a) 1f all eguipment
of the defendant is subject to the order. Where less than all of & type
of property is to be restrained by the temporary protective order, a more
specific descriptich is needed. Where all sttachable corporate (or partner-
ship) property is subject ¢ the temporary protective order, & reference
to "all corporate (or partnership) property which is subject tb attachment
pursuant to subdivision {a) of Code of Civil Procedure Sectlon 487.010"
satisfles the requirement of subdivision {a) of thig section. Compare
Section LB4.020(e). QF course, the temporary protective order should

restrain the transfer only of sn amount of the defendant's property which



18 reascnebly necssasvy Lo pentect She plaintiff's interest until a writ
of attachment can we Igsued. Where an exceasive amount of property Is
gubject to the temporary protective order, the plaintiff may be liable
for sbuse of procers. 7. White Lighting O5. v, Helfson, 68 ral.2d 336,

L38 P.2d 34%, 60 Cal. Rptr. &7 (1968}, See Section 486.040 requiring

the temporary orotective order wo contein provisiens wiich the court
deternines would e In the int-rest of justler and equity to both parties.

The smendmente of subd:vielon (LY are tecknical,

SEC. 4. Seerion 386.060 of the Code of Civil Procedure is amended

to read:

486.060. Notwithstanding Section 486050, the
may not . temporary protective order issued-under—this-ehapter
"F%h"i'ﬁt S/ —EEEI]-pem'-}it&;he defendant +e49swe,any number of checks: @EE

g (a} In an aggregate amount of not more than one
thousand dollars ($1,000) against any of his deposit
accounts in this state for any purpose.

(b} In any amount so long as the aggregate armount
remaining on deposit in this state is more than the
amount of the plaintiff's claim.

(c) Inany amount in payment of any payroll expense
{(including taxes and premiums for workmen's
compensation and unemployment insurance) falling due
in the ordinary course of business prior to the levy of a
writ of attachinent,

{(d) In any amount in payment for goods thereafter
delivered to the defendant C.O.D. for use in his trade,
business, or profession.

(e} Inany amount in payment of taxes if penalties wil]
acerue tor any delay in pavment.

{f) Inany amount in pavment of reasonable legal fees

and reasonable costs and expenses required for the
representalion of the defendant in the action.

Comment . Section 486,060 is amendel to make clear chat the defendant
may issue checks for the purposes and in the amounts provided regardless
The form of the temporary protective

See Sectilon 432.030{b).

of the temporasy protective order.

order is prescribed by the Judicial Councll.
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Comment., The amendmeﬁts to Section 487.020 are technieal. The intro-~
ductory phrase, reading "Notwithstanding Section 487.010," has been deleted
since 1t was confusing when read with subdivision {d); this amendment makes
no substantive change. The language of subdivision (b) has been amended to
be consistept with the hardshié exemption avallable to a judgment debtor

whose wages are garnished.

SEC. 6. Section 488.010 of the Code of Civil Prncaduréris amended
te read: : o

488.010. (a) The writ of attachment shall identify the
defendant whose property is Lo be attached. If the writ of
attachment does not describe the property or interest
therein in & mannpor adequate to permit the levying
officer to execute the writ, the plaintiff shall give to the
levying officer instructions in writing, signed by the
plaintiff or his attorney of record, which contain a
description of such property adequate to permit the
levying officer to execute the writ.

(b} Where the property of the defendant sought to be attached 1s resl

property standing uron the re-ords of the county in the name of a shiwrd per-

80N y wRether obher than the defendant, elther alone or together with the

defendant, or is crops growing or timber standing on such real property,

the wiit o attachment shall identify such 4hird perscn other than the

defendant .

- e



Comment. Subdivision (b) of Section 488.C10 is amended to provide
that, where crops growing or timber standing on real property are sought
to be attached, the writ must identify any person, other than the defend-
ant, in whose name the defendant's real property stands upon the records
of the county, whether alone or together with the defendant. See Section
488.360(c). The other smendments are technical and make no substantive
change. The addition of the phrase "upon the records of the county"

restores language of former Section 542,

SEC. 7. Section 488.CB0 of the Code of Civil Procedure is amended
to read:

488.080. (8} The levying officer shall make & full inventory of
property attached and return such inventory with the writ as provided in
Section 488.070.

(v) oke Upon the request of the levylng officer y at the time of

service 5 skail requess of a copy of the writ and notice of attachment,

any person , other than the defendant, who retains sxegerty In his posses-

sion property levied upon or any account debtor or judgment debtor lewied

upon whom a copy of the writ and notice of attachrment has been served to

give him a memorandum, describing the property or debt and stating its
estimated value or the amount owing, within 10 days after suek service.

If the person fails to glve sueh the memorandum within the time specified,
the levying officer shall state such fact at the time he makes bis return the

writ 1is. returned pursuant to Section 488.070. 4 person failing to give

suel the memorandum within the time specified may be required to pay the
costs of any proceedings taken for the purpose of obtaining the information

required by swek the memorandum.

-10-



Comment. Subdivision (b} of Section 488.08C is amended to state more
directly the duty to give a memorendum on request of the levying officer.

In addition, several technical amendments are made.

BEC. €. Section 488.310 of the Code of Civil Procedure is amended
to read:

488.310. (a) To attach an interest in real property, the levying
officer shall record with the office of the county recorder of the county
where the property is located a copy of the writ and the notice of attach-
ment.

(b) Where, on the date of recording, the real property of the defend-

ant stands upon the records of the county in the name of s $hire rerson s

other than the defendant, either alone or together with the defendant, the

recorder shall index such attachment when recorded in the names of both the

defendant and such skiwd other person identified in the writ .

(c) Promptly after recording and in no event more than 15 days after
the date of recording, the levying officer shall mail a copy of the writ
and the notice of attachment to the defendant and %o any skird other person

identified in the writ in whose name the resl property stands eam she dake

ef rezerdirg upon the records of the county . 8Suek eegies The copy of the

wrlt and the notice of attachment shall be mailed to the address of the

defendant and amry +hird such other rerson as shown by the records of the

office of the tax assessor of the county where the property is located.

-11-



(dy Promptly after recording and o event more

et

than 153 davs after the date of recording. the levying /each

officer shull worve wa¥oroupant ol The property with a o U
copy of the weit und the uctice of sttachment erfif there |, exceyt’i-hji)

L

is_ne gccupmnt e the property at the fime serviee is N
or if there l‘ attemptedjthe jevying officer shall post 3 copy of the writ
Is more than! and notice in a ronspicuons plice on the property
ome ocour ./ attached. Service upon the occipant mav be made by

leaving the copy of the writ antd notice with the oCCHpant

personaily. or. in his abyence, with any person, of suitable
ge and discretion, fomsd npon the properiy at the fime
ervice IS attemoted and whio i either an CHIPIDy ee or
agent of sueh cecopant o a meniber of his farmily or
houschold. Where the property described in the writ
consists of nore than one distinct o, parcel, or
governmental subdivision and any of such lots, parcels, or
governmental subdivisions lie with refation to any of the
others so as to form one or more continuous, unbroken
tracts, only one service or posting need be made under
this subdivision as to each such continuous, unbroken
tract.

(e) A failure to send the notices required by
subdivision {c) or to post or serve notice pursuant to
subdivision {d} shall not affect the lien created pursuant
to subdivision (a).

2]

-

Comment . The amendments of subdivisione {b) and (c} of Section
488.310 are technical 3 0o Bubstantive change is intended. See the Com-
ment toc Section 488.010 ss amended. Su:bdivision {d} is amended to pro-
x.ride that, where there ie more then one occupant on real property which
is attached, the occupants may be served by posting rather then by
personal service. The manner of service in such cH8es waEB unclesy

under former law and ir the Attachment L[av as originally enacted.

SEC. 9. Section 488.300 of the Code of Civil Procedure ig emended

to read:

488.360. ta} To attach farm products or inventory of
a4 going business, if the defendant consents, the levying
officer shall place a keeper in charge of suich property for
a period not to exceed 10 days. During such period, the
defendant may continue to operate his farm or business
at his own expense provided all sales are final and are for
cash or the equivalent of cash. For the purposes of this

1P
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(bj Wheve property iv levied upen pursuant o
subdivision {4), the defendant may apply for an order
pursuant to this subdivision for the release of property -

sential-fo -support-of-theds : - 136 "-ﬂr’écemptp_urauant
Such application shall be made by filing with the court \to subdivision

Ay ovend, aft

= " Cle i R % i o} T :
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and serving on the plaintiff a notice of motion. Service on b) of Section
the plaintiff shall be made not less than three days prior .020
to the date set for hegring. The hearing shall be held not ]
more than five days after the filing of the motion, unless /
for good cause, the court orders otherwise. The notice of /
motion shall state the relief requested and shall be f
accompanied by an affidavit supporting any factual issues
raised and points and authorities supporting any legal /
issues raised. At the hearing on the motion, the defendant
has the burden of showing that the property, or a portion /
thereof, attached pursuant to subdivision (a) and the
proceeds therefrom are essentialfor—the-support-of /
Mﬂﬂé—h&s%ﬂyyﬁpmi such showing, the court sha
order the removal of the keeper and return the exempt
defendant to possession of such property asis-essentialfor
-ofbimsellend-hisfamily and may make such

further order as the court deems appropriate to protect
the plaintiff against frustration of the collection of his
claim. Such order mnay permit the plaintiff to levy by
filing pursuant to subdivision (c) and may provide
reasonable restrictions on the disposition of the property
previously levied upon.

(¢} Notwithstanding the provisions of subdivision (a),
upon the election and the instructions of the plaintiff, the
levying officer shall attach farm products or inventory of
a going business by filing a notice in the form preseribed
by the Seeretary of State which indicates that the plaintiff
has acquired an attachment lien on the farm products or




other than the™. wihich the timber is standing standin the name oF 2 s

inventory of the defendent. Wien the property s Crops
or thmber to be cut. the notioe shall be recorded in the
office: of the county recurder in the county where the I
land on which the crops are growing or on which the i X

Hmber is stonding s loco'erd, Where, on the date of l@on Lhe records

‘ ST _ ; . ol the count
~ recording. the Jant on which the ereps are growing or on —= == O

kS ———

defendant . _~"persong either alone or together with the defendant, the
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the rmes of beth the defendant and such-thedpetson, . other

In ail other eases, the notice sha?t be f'ed in the office of T
the Secretary of State. The fee for filing and indexing | 1d&ntifted in the
each notice of attackment, notice of extension, or notice § ¥Lit - '
of release in the office of the Secretary of State is three

dollars ($3;. Upon the request of any persen, the
Secretary of State shall issue his"Certilicate showing ‘
whether there is on file, on the date and hour stated
therein, any notice of attachment, naming a particular
person, and if a niotice is on file, giving the date and hour

of filing of each notice and the name of the plaintiff. The

fee for the certificate issued by the Secretary of State is

two dollars {$2). A combined certificate may be issued
pursuant to Section 7203 of the Government Code. Upon
request, the Secretary of State shall furnish a copy of any

notice of attachment or notice affecting a notice of
attachment for a fee of one dollar (81) per page. A lien .
acquired pursuant to this subdivision shal] provide the
plaintiff the same rights and prierities in the atlached
property and proceeds of the attached property as those

of a secured party with a perfected security interest in

-

collateral where the filed financing statement covering .
T the origing}_ceilateral also covers proceeds. Promptly or recording

atter filingand in no event more than 15 davs after the

recording i~3 . s ye s .
"""“"“""",_//}k date o Himg pursuant to this subdivision, the levying

S officer shall prrve-lisideiendant-vaith-g-copiob-the-writ

-and-the-notice-giatiachment,,

meil & copy of tne wrlt and the notire of ettachment to the defendant and 3

1n the case of crops grovwing or timber standing on real property, to any

other person identified In the writ 1n whose name the real property stends

upon the records of the county - Tne copy of the writ and the notice of

attachment shall _EJE meiied }E Lhe ajdress of the defendsnt and such other

person as shown by the records of the office of the tax mssessor of the

county where the property o looamtsd.
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defendant's r~esl pronerily o vhboh oromo are growiing or tinber ig standing

stands upon the records of the county. Thls provision wae omitted in the
Attechment Law as enacted. Compgre subdlvieion Za of former Section 5L2.

Subdivision (d} is amended to conform to eubdivision (c).

SEC. 10. Scetion 488.430 of the Code of Civil Procedure 1=
amended to read:

488.430.  (a} To attach the interest of 4 defendant in
personal property belonging to the sstate of a decedent,
whather by testate or intestate succession, the .evying
officer shall (1} file a copy ot the writ und the notice of
attachment in the office of the clerk of the court in which
the estate is Deing administered and (2) serve the
personal representative of the decedent with a copy of
the writ and the notice.

{b) Promptiy after bevy and in no event more than 43
days after kevy. the levving officer shall serve the
defendant with a copy of the writ and the notice of
attachment. A fuilure to serve the defendant pursuant to
this subdivision shail not atfect the lien created pursuant

to subdivision (a). —

{c) The persenal representative shall report such ﬁl:hich the
attachment  te the courtYwhen iny petition  Tor estate 18 belng
distribution is filed. \adminis?.'é'red

(d) Such attachment shalt not irnpair the powers of
the represeniative over the property for the purposes of
adninistration. '
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aiEC, 1i. Section 489,13 is added to the Code of Clvil Procedure,

to read!

§ 482,130, Insufficlent undertaking not wronpful attachment

489,130, Where the court erders the amoual of the undertaking
increased pursuant to Sections 489,220 or 489.410, the plaintiff's
failure to ‘nerease the amsont of rhe undervaking 1s not a wrongful

attachment withia the meaning of 3ecrion 490,010,

g failure of

rt

Comment., Sectlon =

the plaintiff vo igcrease th ampunt of an und riaking wnen ordered
to do so pursusnc o Seeiplon 489,220 {undertaking to obtaln a writ of
attachment oz protacsive ordayy or Zectien 48%.453C¢ {undertaking on
appeal} is mot a wropzful atizchment vnder Sextlon 4800103, The in-

sufficient wndartakiag remiins iy offect pursuant to subdivislon (d)

of Section plaingifi = liability for wrongful attach-
ment purguant re Ssctloa 4%J.000 is limired te the amount of the in-
sufficient undertaking by subdizislen (b} of Section 490.020. However,
where an order to increase she amount of the undertaking is not come-
piled with, the rights obtained h» {ilong rpe insufficlent undertaking

ease as provided da sehdivizion {o} of Section 442,097 and subdivizion

0

{a} of Secrion 409,410

i



SEM, 120 Ssotion SR9.7U0 of the Code af Clvil Frocedure 1s

amended to roeag:
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Lomment . Ssorion of i L0 make clear chat the

G
Efatement required by subdivieing (at 1s o pe incloded in the notice
of attachmen: provided oY Sedd SHLUZO. TPoe amendment of subdivi-

slon (b} is technical.

SEC. 13. Secttion 4589.1310 of the Code of Civil Procedure is
amended to tread:

3

489.310. %—-Hpe&*emmhkﬂwméh@pl&am#%

defendant whose property has been or is subject to bezng

ALL IN
attached and who has appeared in the action may apply
action against such defendant. The amount of the STRIKEGUT

undertaking filed pursuant to this section shall be equal
ta the amount of the plaintiff's claim. The court shall issue
the order terminating the temporary protective order

u»pgn-—bemrg satisfied - that-a-sufficient-undorsalking-tus

-“"‘“——"‘““V-"-m-._«

{a } Whenever a writ is issued, a defendant who hag appeared in the

action mey apply on noticed motlon fo the court in which the actlon 1s pending

for an order permitting the defendant lo substitute sn undertsking for any

property in the state w’nich has been cor 1s sublect to belng attached. Wnere

& writ is lssued to & county other than the county where the sction is pending,

8 deferdant who bss appeared in the action may apply on noticed motion to ]

court in suech county baving Jurisdiction in cases involving the arount speci-

fied in the writ isgued to such county for an order permitting the defendant

er
3]

subatitute an undertaking for any property in thst county which has been

15

ls subject to bring attached.




() oa e iw[i1:qiév;1 sohaziomenade o staboment,
executed under oath, rleseribing the churacter of the
defondani’s bile by the propests ord the manaer in
which he accuired such tth

for Hefore mukang such ocder, the court shall require
the defendwit to file with, the court in which the
‘dppLﬂa70h¢°¥HdU ;HlWnﬁ"ﬁw?ﬁuYU}pawtip'ﬂahuﬂ¥
the value of the property released not exceeding the
amount of any judgment recovered by the plaintiflin the

action against sucen defendant, The anwount of the

umif-frt;zking fited puisuant to this -'Ci'tif)v shall be el
o tiwfiessez'ci'iﬁ} the value of the nroperty attached or
prevented from beiang attacaed u! (2} the amount
specified by e arit to be secured by the sttachment.
The conri sh ﬁilwau such order npon being sstistied that
a sufficient undertaking has been filed.

(Y Whers an aciion is against snore than one
defendant, any delendant may meke such application.
The filing of an undertaking by such defendant shall not
subject him to any demand against any other defendant;
however, the levying officer shall not be prevented
thereby from attaching, or be obliged to release from .
attachment, any property of any other defendant. Where
two or more defendants have an interest in the same
property. # joint application and undertaking shall be
filed to secure the release of such property.

Comment . Subdivision {a) of Svccion 489.310 is amended to make
clear that,where a writ Is lssued to 2 county other than the county
where the action is pending, the defaudant may apply to either the court
where the actdon i3 pending or the court In the other county for an
order allowing bhiwm fo substiroie oo undertaking for property which has
been or is subject to belag attached. The order of the court In the
other county may a2liow the release only of the property in chat
county whereas the ovder of the court where the action 1s pending mﬁy
release property tnroughout the state. The smendment alsc provides
that the defendant applies on netliced motlon rather than "upon reasonable

notlce to the plalptif€f."
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SEC. 4. Jectaon &30.05Y o rhe Zode of Clvil Procedure is

amendesd o roade

g protective
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wroful attackment if

LR,
icensed for use,

ey,
oy Lhe service of

the: plaintiff dées

(L) Thei- HEE :
a protect:ve srder in an aotion in whic
not recover judgment,

(e} Thelave of i writ of actachiment obtained pursuant.
to Article 3 (commencing with Section 4845100 of
Chapter 4 or Chapter 5 {cemunencing with Section
485.010) on propertv cxemnpr trom attachient except
where the plaintiff shows that he reasonably believed
that the properiy attached was ot exempt from
attachment.

{d) The levy of a writ of attachment on property of a
person other than the person against whom the writ was
issued except that it is not a wrongful attechment if all of
the fellowing exist: ' n EEE——

(1) The properiy levied on is re(;L{ir?q{Lj_ law to be ~or \U-mm

registered oy recorded in the nmnfepf.t{m OWier, T

(2) It appeared that, a! tne time of the ey, the person
against whom the wiil was issued was sucn registered or
record Owner. . .

(3) The plaintifi made the loevy in good faith snd in
reliance on the registered or recorded ownership,

3!

Comment. Poragraph (1Y of subdivision {3} of Sectloa 490.010
is amended to provide that the Icwy o atevachment on property of a
third person is volL wrongful whera the plaintiff has relied on registered

i hich by flaw bs perwitts ren L h aet requlired
or recorded ownershin which by jew Lz permitted, even tfhoug q )

to be regiatered or vesorded. As amended, subdivisicn (d) allows the

plaintiff to rely, fov ezample. on cervtaln £ilings under Division 9

(commencing with Section $1HY of the Commsrcial Code.



SEG. 15, Sectiea 391.010 of the Code of Clvil Procedure is

amended ta read:

A91.010. {a)y  Asy  Upon application of the rldLntiff the court

may order any porascn owing detts o the defandant, or having in his

possession or under his rontrel sy peesonal property belonging to the

defendant, =@ey be vaswdsed Lo appear belore the court and be examined

oo ocath regarding svch propersy. Jhe plainciff’s appilcation shall

be accompanied by an silidovit showing Ehéﬁ_iﬁﬁw?EFﬁEH_P%E§§NFEEEEE?

owes debte to the defendant or has fn his possession or under his

control perscnel property belonging to the defendant.

(b) The plaintiff gshall give fhe defenﬁant at Jeast [3] days notice

of an examinat%gg vrdered purzuani to this chapter. a

{c) | __#n M the person ordered to appear pursuant to this
- Tsection fails to appear, and i the order requiring his
appearance has heen served by a sheriff or some person
specielly appointed by the court in the order, the court
may, pursuant to a warrant, have such person brought

before the court to xaswer for ‘u{'h failure to appear.
f@-}_ﬁ_ feda After such cvamination, {f the person admits thrat
Ny hLLJnddﬁﬂd;0tnpdeﬁﬂaaﬂhnrﬁuihehukﬁ;ﬁﬂpeﬂy
belonging to the defendant, the court mey order that
such debt or properly belonging to the defendant be
attached in the manner and under the conditions
provided by this title and that any amount owing be paid
tu the Iew*mg officer. I the person admits that he holds
property which belongs to the defendant and in which he
claims no infrrest. the conrt may order that such-
property he delivered to the levying officer on such

tertns s may be fust

Comment. Subdivie‘on {8} of Section £91.013 is amended to provide

for the pleintiifte applicetion and supporting affidavit. See Section
LB2 . 040 {meneral requirements for aff'ldevits). Former Sectilon 45 did
not specify the procedure for obtaining the order for an examination.

Subdivision {b) reguires tie plaintiff to glve the defendant notice of

the examinetion of 2 thizd persou.



EXKTBIT

The Comment te Secticn 489.110 should read as follows:

Comment. Section: 489 110 supplements Seclion  1058a.
Under Section 1058a, a motion to enforce lability on an
“undertaking i3 direeted to he suveties, Section 489,010 makes
clear that the Habilivy inay be enforced directly against the
sureties. In contrast with what sppeuared to be the former law,
the beneficiary need not atternpt fou satisfy hit judgment first
from the assets of the princips!. (¥ foriver Section 552; Bezaire
v. Fidelity & Deposit Co., 12 Cal. App.2d 834, 93 Cal. Rptr 142
1970); Civie Toop §2843. It is not clear whether the
enactment irr 1972 of Secticn 1058 changed the former rule.

Section 489,110 in no way interferes with the contractual
relationship between principal and surety.

The Comment to Sectlon 4#90.010 should read as follows:

Comment. Bection 490.610 provides a statutory cause of actinn for
wrongful attechment in four specific situations. As Section 430060
makes clear, the liability provided by Section 420010 is not exclusive,
The defendeant may pursue his common law remedies if he choores,

Subdivision {a). Subdivision (u} provides that wrongful attach.
ment occurs when a writ of attachment is levied or a protective order
is served in an action where attachment is not authorized. An excention
iz provided, however, which proteets the plaintif where levyv 15 not
authorized brcause the goods, gervices, or money furnished were used
primarily Yor consumer purposss but the person who furnished them’
fensgnably velievea THAT they wWOUNT Kot be su used. Tlis provision
1a pased on A portion of supwvision (v} of former Séction 3349 which
provided for recoverv where ''the restraining ovder or the altachment
is discharged on the ground that the plu}miﬂ’ was not entitled thereto
under Seetions 537 to 3372, inelunive

~Subdivision (). Subdivision (b} provides that wrongful attachment

oceurs when a writ of sttachment -is levied orsa protective osder i
served where judement in the action is not in fuver of the plaintiff.
This provision is based ou another portion of subdivision (a) of
former Section 539 whierh provided for recovery where "the defendant
recovers pulgpment.

2]



Suteftevinn el Sohdivisim 7o) provides that wrangtal attichment
geettes wheet the pladistif! fevies wt ex parte weit of attachisent on prop-
erty wihich i exemp frow attuclwent exeept where the writ was ob-
Giined pider Shapter 12 (penresident gttuchatent) of this title or where
the plaintifl veascnably beltoved that the praperty was not exempt from
atlaclinent, See Seeting 497090 (preperty erempt from attachiment).
Tl deteriuiting tint the properiy was aof exemnt made pursuant to
Spetions 441,520, 185,290, »r 483,540 daes not preclude s finding that
the plainfiff arted ynresdonabiy. For example. the determingiion may
hive been Lusert ou faise affidavils or inadeguate mvestigation by the
(Lot Aftachiment of vxempt properly was classified as 8 form of
alise of process, Ses White Lighttag Co v Wolfran, 68 Cal2zd 336,
S 44 1724 345, 353, 66 Cal. Rptr. 697, 705 (1968); McNabk v~
Barmes, B2 0l Anp, 237, 208 P.4us [1928).

Subdveision (¢ Subdivision () provides that wrongful attach.
mient oectirs when uwrit of sttachment is levied dggninst property of a
perscn other than the person against wlhom the writ is issued. This will
generally b a nontparty but may inelude a vodefendant. An exception is
pravided comparerble to that provided in Section: 689, Under former
fiv. the remedy of a third peeson was io file a complaint in inter-
vention (see Heshara v, Gotdberg, 221 Cal. App.2d 392, 34 Cal. Rptr,
301 1330 1, & third-party olaim under Code of (ivil Procedure Sec-
G 639, or @ separate action for damages for conversion, trespass, of
wame otiier tort (see McPheeters v, Bateman, 11 Cal. App.2d 106, 53
v od 195 (1936): Edwards v, Sonomae Velley Bank, 50 Cal, 136

iS517 1, or for speeifie recovery {see Taylor . Bermheim, 3% Cal. App.
By, %00 P55 (19223 ). Ree penerally & DB WiTkIN, CaLIFORNTA
Procros RE Enforcement of Judgment §8 103-115 at 3468-34R1 (24 ed.
P71y, Subidivision {d)} dees not preciude such actions (see Section
2309060 bard provides a statutory alternative.
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